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A September 28, 2012 order of the Louisiana Supreme Court makes it clear that a
tax sale purchaser may not have a merchantable title despite the fact that he has
obtained a judgment confirming tax title and quieting title.

The Court’s recent grant of writ application in Chase Bank, USA et al v. Webeland,
Inc. et al, was accompanied by an order reversing the decision of the First Circuit
Court of Appeal, reported at 2011 WL 6779555. The order reinstated the district
court’s denial of defendant’s exceptions of prescription and res judicata.

The First Circuit in this case had refused to follow the holding of the Fourth
Circuit decision in Sutter v. Dane Investments, Inc., 2007-1268 (La. App. 4™ Cir.
6/4/08).

In Sutter, the Fourth Circuit allowed the tax debtor to maintain his suit to annul
the tax sale of his property after a judgment in favor of the tax sale purchaser had
been rendered in a suit to confirm the tax sale and quiet title.

The First Circuit in Chase Bank, USA took the position that the Sutter decision was
in error as it disregarded “the preclusive effect of res judicata,” and “cast doubt
upon the efficacy of a suit to quiet a tax title.”

The Louisiana Supreme Court, in deciding the conflict between the First and
Fourth Circuits, has adopted the rationale of the Fourth Circuit. Thus, a tax debtor



may seek to annul a tax sale even after there has been a final judgment in a suit
to quiet title.

The Louisiana Supreme Court in Smitko v. Gulf South Shrimp, Inc., 11-2566 (La.
7/2/12), in annulling tax sales where the owner did not receive notice prior to the
tax sale, held that the tax debtor is not precluded from challenging the tax sales
after the prescriptive period has run. Prescription did not run where the tax sale
was an absolute nullity due to failure of the sheriff to notify the tax debtor prior
to the sale.

Underwriting Guidelines

WEFG will only insure a tax title under a tax deed prior to 2009 if:

1) There is sufficient documentation indicating that all owners of the property and
those holding mortgages (conventional and judicial) have received prior notice of
the tax sale, i.e. notice before the tax sale occurred.

2) A judgment in a suit to quiet title recites that there has been a finding that
proper notice was received by all owners and mortgage holders, and

3) Evidence of the notices is filed in the quiet title action.

If you are attempting to insure any title containing a tax sale in the chain of title
and believe that an exception should be made for a particular title, please contact
underwriting.

This bulletin only pertains to tax sales under the old tax sale law. We will be
monitoring cases under the new statute (effective January 1, 2009) and will from
time to time be updating this bulletin, as cases under the new statute are

reported.
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Granted. The district court did not err in denying the exceptions
of perscription and res judicata. See Smitko v. Gulf South
Shrimp, Inc., 11-2566 (La. 7/2/12), _ So. 3d _; Sutter v. Dane
Investments, Inc., 07-1268 (La. Rpp. 4 Cir. 6/4/08), 985 So. 2d
1263, writ denied, 08-2154 (La. 11/14/08), 996 So. 2d 1091; see
also C & C Energy, L.L.C. v. Cody Investments, L.L.C., 09-2160
(La. 7/6/10), 41 So. 3d 1134. Accordingly, the judgment of the
court of appeal is reversed, the judgment of the district court
is reinstated, and the case is remanded to the district court for
further proceedings.
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